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IN THE SUPREME COURT OF THE STATE OF UTAH
EYRING RESEARCH INSTITUTE,
INCORPORATED,
Petitioner,
vs.
TAX COMMISSION OF THE STATE OF
UTAH, and VERNON L. HOLMON, R.
MILTON YORGASON, ELEANA LEE
BRENNAN and DAVID DUNCAN as
Commissioners of the Tax Commission
of the State of Utah, UTAH COUNTY
BOARD OF EQUALIZATION and HARRISON
CONOVER, UTAH COUNTY ASSESSOR,

NO. 305

Respondents

BRIEF OF PETITIONER FOR REVIEW

NATURE OF THE CASE
This is a Writ of Review (Rec 94-95) brought by
petitioner to determine the tax exempt status under the
Constitution of the State of Utah of petitioner as a
charitable organization performing research projects beneficial to the general public and to governmental entities.
DISPOSITION IN THE LOWER COURT
This matter was first heard by the Board of County
Commissioners of Utah County sitting as a Board of Equalization

~hich denied tax exempt status to the petitioner under the
Cor,stiti. 1 tion and statutes of the State of Utah.
l '°'l
1

i:(_>

The matter

lhe State Tax Commission of Utah which held
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The Tax

Commission then held a formal hearing on March 24, 1976
(Rec 84-86).

The Tax Commission rendered its decision on

the 13th day of June, 1977

(Rec

87-92), affirming the Utah

County Assessor and the County Board of Equalization
assessment of taxes and denying the exempt status to
petitioner.
RELIEF SOUGHT ON APPEAL
Petitioner seeks reversal of the decision of the
State Tax Commission of Utah and requests this Court to
declare that petitioner qualifies as a tax exempt charitable
organization under the Constitution and statutes of Utah.
STATEMENT OF FACTS
Eyring Research Institute, hereinafter referred to
as "ERI", was chartered the 6th day of September, 1972.
ERI

was formed as a nonprofit corporation (a) to provide

scientific research in the public interest (Tr 5, lines
9-12, 15-22) where such research will advance or extend scientific knowledge or the uses of scientific knowledge;
such knowledge available for the benefit of mankind;

(b) to ma~
(c) to

publish and disseminate such of its findings as may be
deemed of general public interest;

(d) to make its facilities

available to university and higher level students and faculty
and to higher educational institutions and to other organizations, public and private, for the conduct of research
and investigation;

(e) to promote and foster the application

of science for the beneficial utilization of naturcil reo;rrnrces
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Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-)-

in the Rocky Mountain region; and

(f) to promote the improve-

nent of the general standard of living of mankind (Ex 1, Articles
of Incorporation, Article III; Tr 6, lines 23-25).

ERI

has been qualified for tax exempt status by the United States
Internal Revenue Service (Exs 2 and 4).
The foundation was initially funded by a grant of
approximately $300,000.00 from Dr. Carlyle Harmon and has
received additional endowments from a variety of sources,
including the Swim Foundation in the amount of $350,000.00
(Tr 26, lines 5-9).
ERI has no shareholders (Tr 15, lines 13-15).

It

is operated by a board of trustees who receive no pecuniary
benefits from such service or association (Tr 14, lines 22-25)
and is also in part guided by a consulting and advisory board
of retired board members who receive no pecuniary benefits
from such association
given to its members.

(Tr 15, lines 2-9).

No benefits are

The Articles of Incorporation specifically

prohibit payments to private persons.
ARTICLE VIII.

Tax Restrictions.

No part of the net earnings of the corporation
shall inure to the benefit of, or be distributed
to, its members, directors, officers, or other
private persons, except that the corporation
shall be authorized and empowered to pay reasonable
compensation for services rendered.
Upon dissolution of the corporation, the assets are to be
distributed to an organization which qualifies as an exempt
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organization.

(Article X, Articles of Incorporation)

projects conducted by ERI are research projects
18-20).

All

(Tr 16, lines

All revenues pay the direct costs ot pertormance of

research and the administration of ERI

(Tr 17, lines 5-14).

ERI is engage:! in a variety of projects:
in family dwellings

t.hE

energy use

(Tr. 28, lines 24-25); meat processing

plant at Fillmore, Utah (Tr. 30, lines 1-6); mushroom processing study for Fillmore, Utah (Tr 30, lines 9-25); missile
flight similation projects for the United States Air Force
(Tr 32, lines 3-7); transportation safety barrier (Tr 35,
lines 5-15);

coal gasification

project (Tr 35, lines 22-25,

36 lines 1-6); tar sands research in eastern Utah (Tr 37,
lines 20-24); sociological study for Four Seasons Ski Area
for Provo, Utah (Tr 29, lines 14-19); water quality projects
for Utah Valley and Uintah Basin (Tr 40, lines 5-13).

The

projects for governmental units were undertaken because
local government does not have the expertise to carry out ilie
projects

(Tr 43, lines 8-14).

ERI provides a training ground

for candidates for masters and doctorate degrees from any
university (Tr 47, lines 12-14).

Its projects are made ava1· 1abl''

to the general public except in very limited incidents when
private contractors require the retention of specific information for their internal control, such as computer software
systems.

ERI has provided a career information study compone~

on a contribution basis to the education systems of Utah valle)'
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as a general benefit to the public in the area where ERI
scorves most.

(Tr 45, lines 16-19)

ERI has applied for tax

exemption under the constitution by reason of the charitable
und beneficial contributions of ERI to the Rocky Mountain
region and the nation.
POINT I
THE TAX COMMISSION WAS IN ERROR IN CONCLUDDTG THAT
THE PETITIONER IS NOT A CHARITABLE INSTITUTION AND
ENTITLED TO EXEMPTION UNDER THE DEFINITIONS ESTABLISHED
BY STATUTE, THE CONSTITUTION AND THE CASE LAW AS TO
THE CHARACTER OF CHARITABLE PURPOSES.
This Court and the Justices of the Court have examined
previously the constitutional provisions related to exemption
from taxation of charitable institutions in a variety of settings
but so far as this writer has been able to determine, the tax
exempt status of a nonprofit research institute has not been
previously addressed by this Court.

Petitioner submits to

the Court that the scientific benefits to the general public
constitute the charitable purposes required for exemption from
taxation both by the Constitution and the statutes.
Numerous decisions have spelled out the criteria
for tax exemption as a charity, only a few of which will be
cited herein, but such examination helps to provide an understanding of the exemption provided by the Constitution.
This examination is a judicial function as pointed
out in the 1969 case, United Presbyterian Association v.

-5-
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Commissioner of County of Jefferson,

167 Colo 485, 448 P. d
2

967, where at page 971 the Court said:
The power to construe the constitutional
meaning of 'charitable purposes' is vested
solely in the judiciary.
The Utah Supreme Court likewise has ruled that
an interpretation of charitable purposes under the Constitutio:
is a judicial function in its ruling in Salt Lake County v. ~
Commission of the State of Utah, ex rel. Good Shepherd Luthera:.
Church, 548 P.2d 630 (1976).
While the decisions of the courts require such
interpretation to be strictly construed, as pointed out in
the 1975 decision of the Benevolent and Protective Order
of Elks No. 85 v. Tax Commission of the State of Utah, 536 P.2c
1214, 1216

(197 5)

this Court quoted from the 1911 Elks case

as follows:
The general rule is that when private property
is claimed to be exempt from taxation the law
under which the exemption is claimed will be
strictly construed • • • • There is, however,
an exception to this general rule, and statu~
exempting property used for educational and
_
charitable purposes or for public and chant~
purposes or for public worship, under~
weight of authority, should receive a broad.~
more liberal construction than those exemptl~
property used with a view to gain or profit
only.
The reason for the rule is that, the
-' ly
state 1 by exempting property used exclusive
d
·
for one or more of the purposes mentione from
taxation, is presumed to receive benefits from
.
the property equivalent
at least to th e publlC
revenue that would otherwise be derived from
it
[Emphasis added)

-6-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

The apparent contradiction was clarified in
united Presbyterian Association v. Commissioners of County

or Jefferson, cited above, the court said at page 973:
Our prior decisions have consistently
adhered to the principle that charitable
purpose as an end will be strictly construed, but if the end be clearly established as charitable, then the means
used to achieve that end will be liberally
construed as a use for charitable purpose.
Most of the decisions regarding the interpretation
of the constitutional definition of charitable purposes flow
from the decision of Justice Gray in Jackson v. Phillips,
96 Mass

(14 Allen) 539 as follows:
'A charity, in the legal sense, may be more
fully defined as a gift, to be applied
consistently with existing laws, for the
benefit of an indefinite number of persons
either by bringing their minds or hearts under
the influence of education or religion, by
relieving their bodies from disease, suffering
or constraint, by assisting them to establish
themselves in life, or by erecting or maintaining
public buildings or works or otherwise lessening
the burdens of government.
[Emphasis added)
In United Presbyterian Association, supra, the Court

said at page 975:
The justification for charitable tax exemption
especially insofar as the rights of the body
politic are involved, is that if the charitable
work were not being done by a private party,
it would have to be undertaken at public expenses.
There is no composite definition of what functions the
J:,-- ;·rncionr-

is su:iposecl to provide for which relief from that
-7-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

burden would constitute a charitable purpose.
Lundberg v. Alameda County,
(1956)

However, in

46 Cal.2d 644, 650, 298 P.2d l,

the Court said that charity is not conferred solely to

the relief of the needy and destitute, but comprehends "as
well activites which are humanitarian in nature and rendered for
the general improvement of mankind."
In Earl M. Baker, Salt Lake County Assessor v.
One Piece of Improved Real Property, 570 P.2d 1023 (1977)
this Court interpreted the constitutional provision and Justice
Crockett in the concurring opinion said at page 1025:
It is necessary to give the total language
a sensible and practical interpretation
and application consistent with the more
fundamental governmental purpose of promoting
the general welfare of the citizenry, including
providing for their educational, cultural and
recreational needs.
Further clarification is drawn from the dissenting opinion of
Justice Maughan at 1027:
The intent of the Constitutional fathers for
this provision was to encourage charitable works.
The rationale was that the presumed benefits
of the public would be equivalent to the revenue
otherwise derived from the property.
Thus in
determining whether the primary or dominant use
of the property is for chai table purposes, the
total contributions to the public, not
ld be
only in terms of money, but in man hours sllou
contrasted with the revenue lost through the
·
exemption.
It is only when an evaluation
o f the
charitable activities could be deemed de
.
.
obvious,
minimus; or could be characterized as an .
blatant, attempt at circumvention of taxation,
by a few desultory programs of a charitable
significance, that the exemption should be
denied.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-8-

The contributions of the membership to the public
weal in other forms as well as the specific financial
donations exceed the loss of any revenue by granting
the exemption.
The consequence of the majority
opinion is to discourage the voluntary activities of
organizations which do so much to alleviate human
discomfort.
It seems to advocate the philosophy that
government through public revenues should be the
exclusive avenue through which all charitable
endeavors should be conducted.
In Stockton Civic Theatre v. Board of Supervisors of
San Joaquin County, 56 Cal.Rptr. 658, 423 P.2d 810

(1967) the

court said:
Where there is a gift to any indefinite
portion of the community, the word "chari table" encompasses a wide range of activities
beneficial to the community.
The Utah Court in the second Elks case affirmed this

view when it said:
In Stockton Civic Theatre v. Board of Supervisors,
the court observed that:
. charity is not confined solely to
the relief of the needy and destitute, but
comprehends 'as well activities which are
humanitarian in nature and rendered for
the general improvement and betterment of
mankind .
. ' the exemption is granted
for charitable purposes,
. and, as
we have seen, charitable activity must
benefit the community as a whole or an
unascertainable and indefinite portion thereof.
In '1ountain View Homes, Inc. v. State Commission,
' 1

N.M~

649, 427 P.2d 13, 16-17

"',hant','"

(1967)

in defining the word

the court said:

-9-
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• [IJn the legal sense it has a much
wider significance than in common speech,
it is not confined to mere almsgiving or
the relief of poverty and distress, but
extends to the improvement and promotion
of the happiness of man.
Justice Crockett in his concurring opinion in the
second Elks case, and speaking for the court in Youth Tennis
Foundation vs. Tax Commission of the State of Utah, 554 P.2d
220

(1976), further expanded the broad definition of charitable

purposes.
Charity in the broad sense is the giving of
something of benefit to others without
expectation of gain. Considering it in
more direct focus under this statute, it
means providing something for the public
welfare, which includes not only material,
educational and cultural, but also extends
to physical and recreational needs. The
government assumes some responsibility for
providing such needs; and the justification
for tax exemption is to give encouragement
and support to those who assist in discharging
those responsibilities • . . . Youth Tennis
Foundation vs. Tax Commission of the State of
Utah, supra, 22.
The term charity, in usage and in dictionary
definition, is broad in compass, having a number
of related meanings. While it includes giving
to the poor and needy, it is not restricted to
that narrow concept.
In its larger sense it
includes lov~ and concern for the welfare of
one's fellowmen.
Safeguarding and promoting
the general welfare of citizens is one of the
responsibilities of government.
This includes
their educational, cultural and recreational
needs.
Insofar as private philanthropy and
,
charity are willing to help bear those burdens,/'
is and should be the policy of the law to assis 5
and encourage them in doing so. One o f the 1"ay
·
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of accomplishing this is by relieving them of
taxation on the property committed to such purposes.
Supportive of the foregoing is the realization
that a very substantial part of the progress of
mankind in all areas of learning and culture,
whether in science, art, literature, music or
whatever, is attributable to patronage and support
by sources properly characterized as charitable in
this broader sense.
Benevolent and Protective
Order of the Elks No. 85 v. Tax Commission of
the State of Utah, supra, 1219-1220
Certainly the research projects of ER! fall within the
definition expounded by Justice Crockett in these cases.

The

testimony before the Tax Commission was that many of the
~rojects

performed by ER! for governmental entities were

performed because the governmental entities did not have the
expertise or the financial capability to hire the expertise
to carry out the project themselves and, thus, availed themselves
of ERI's reservoir of intellect.
To further illustrate the charitable functions
?erformed by ER! in its projects directed toward the improve~ent

of the quality of life of man and his circumstances the

Court is cited to Exhibit 9, the listing of projects, and
8

3rticular attention is drawn to the benefit to the public of

1
:.:

rc projects denominated as "Energy Use in Family Dwellings"

~ich was made available to all of Salt Lake Valley.

,,

~ 0 at

The

processing plant study" and "mushroom plant studies"

·.·."iic·h produced substantial employment in the Fillmore, Utah

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
-11Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

area; the "transportation safety barriers" project which
produced crash barriers for the protection of the general
public; the coal gasification, tar sands research, kinetic
processes in coal gasifiers which are directed towards
energy utilization for the benefit of all of the general
public; the Four Seasons impact study was made available to the
general public for evaluation of the sociological impact of
the installation of a major ski area in the area of Provo;
and the numerous water quality research projects conducted
which are designed to provide information to provide sound
scientific basis for local government decisions on water
quality, management and control for the next 20 to 30 years
in the Utah County and Uintah Basin areas.
To correctly evaluate the advantage to the general
public of the services provided by ERI, this writer believes
that a dis cuss ion of the history of res ear ch ins ti tu tes in the
United States and governmental encouragement will be most
helpful to the Justices.
Research is the primary means by which ERI was
intended and is expected to benefit the public.

If it should

be forced to discontinue its research, it would betray the
public trust responsible for its creation.
It is elementary, of course, that governmen t al uni ts
are the people and they exist solely to serve the people.

-12-
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NO

3 ctivity

of government is undertaken for the benefit of private

interest rather than public interest although there are many
occasions when a direct private benefit is bestowed because it is
the most effective means to obtain a larger, overriding
benefit for the public.

Obviously, also, activities of

goverllment are never of a type ordinarily carried on as an
incident of commercial or industrial operations.

Accordingly,

when a nonprofit organization performs services for governments
it serves only the public.

Further, it is immaterial whether

or not the services are labeled "scientific" because they are
inevitably "charitable" within the broad scope of Section 2
of Article XIII of the Constitution of the State of Utah, and
the statutes that implement that section, 59-2-1, 59-2-30 and
59-2-31, Utah Code Annotated, 1953, as amended.
Similarly, other exempt organizations are exempt
because they are organized and operated for public purposes,
and any activity which is in furtherance of the exempt purposes
of such organizations necessarily is for the benefit of the
~ublic.

Again, the label given to the activity is unimportant

because it is either scientific or charitable.
The following is a discussion directed toward placing
in proper perspective private benefit which is wholly incidental
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to, and indeed the means of achieving, the advantages
which accrue to the general public from the more widespread use of science and technology.
At the beginning of this century, Dr. Robert
Kennedy Duncan, then a professor at the University of
Kansas, was one of the very first to recognize that the
problems that could be solved by the layman in science had
practically disappeared, and the continued flow of the
material blessings of civilization in this country depend
not only on the increase in scientific knowledge, but on
the increase of useful knowledge put to use by industry.
Accordingly, he instituted at the University of Kansas a
system of industry-sponsored fellowships by which industrial
concerns financed scientific research by graduate students
at the university.
Dr. Duncan recognized that as an incident of
these fellowships the industrial sponsor could obtain
results of great commercial and financial advantage.

He,

therefore, considered carefully whether this was a proper
for a university, and reached the following conclusion

(Duncar.:

"Temporary Industrial Fellowhips", North American Review,
Vol.

185, May, 1907):

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-14-

actii'::

The consistency and propriety of this aid are
seen in the accepted dictum that the University
stands for the whole good of man -- for the
uplift of man.
The absolute function of the
University is not only the increase and diffusion
of knowledge among men, but of useful knowledge.
It must be remembered that it is only through
useful knowledge that the people have gained the
material blessings of our new civilization.
Furthermore, it must be remembered that every
useful agent in our new civilzation is the product
of an industry, and it is only through the
industries that these new products of civilization
can go to the people. New mechanisms -- such
as the telegraph, the telephone, the electric light,
the X-ray bulb -- new medicines, new dyes, new
steels, new and imp1Jved products that surround
us on every side come to us only through the
industries. People confuse the blessings of the
products of industry with the mixed blessings of
the exploiters of industry. Every discovery
utilizable by industry is a thread in the fabric
of a future and more gracious civilization. The
exploiters of industry, on the contrary, are a
phenomenon belonging of necessity only to our age.
Future men may, and doubtless will, modify and
control their powers or altogether eliminate them;
but, in the industry which they exploit, there lies
the whole hope of the betterment of the world.
For
science, waste-abhoring, will introduce such
economies; and science, the spirit of intelligence,
will discover such new processes and agents and
powers that man, in the far future, but inevitable,
readjustment, will find through science the chance
to live.
Consequently, the University may with
entire propriety lend itself to the increase of
useful knowledge, all the more since it forwards
this useful knowledge simply by affording the
manufacturer the opportunity of helping himself·
[Emphasis added]
Tn the Federal Corporation Tax Act of 1909 exenption
ext~nded only to orgnizations organized and operated for

'"'lici10us,

c'11ritable or educational" purposes.

The term
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"scientific" was incorporated into the language of the Federal
income tax law in 1913.

The words are inserted as an amend-

ment by Congressman Rogers of Massachusetts, who explained
his amendment with the following statement (Congressional
Record, Vol. 50, p. 1305-6):
As to the inclusion of the word "scientific"
I have no especial need, I think, to dwell u~on thE
propriety of that amendment.
The great institution!
in this country engaged in scientific research -with no purpose of gain or emolument to the
institution as a whole or to the members who are
concerned therein -- certainly ought to be treated
on the same basis as religious, charitable or
educational corporations.
[Emphasis added]
It is known that at the time Congressman Rogers
obtained this amendment to the statute, the Lowell Institute
of Technology in Massachusetts, was extensively engaged in
industrial research, the results of which were proprietary to
the sponsor.

Likewise, Professor Duncan's program of industrial!\'

sponsored fellowships had been instituted at the University
of Kansas.

Consequently, private sponsorship of scientific

research was not allowed to hide the public benefits to be
derived from such research.
The evolution of this principal of promoting research
led directly to the formation in 1913 of the Mellon Institute,
of which Dr. Duncan became the first director.

It thus was

the first organization wholly dedicated to the task of teaching
American industry by precept and example the necessity of
more active support of research as a means to keep the wheels
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'.lf progress

turning.

The reasons for its creation were

stated by Andrew Mellon as follows:
As a result of my reading and observation,
it seemed to me that improvement in the standard
of living of the human race could come about in
the future only by reason of new discoveries
and intentions, just as, in the past, the steam
engine and other inventions had been responsible
for many improvements in the standard of living
enjoyed by the average man today.
It was these
things, and not governmental or political action,
that had increased production, lowered costs,
raised wages, elevated the standard of living,
and so had brought about a greater participation of
the human race in these benefits.
It seemed to me that an institution based on
Dr. Duncan's ideas could help in this advance
movement; and as my brother (Richard B. Mellon)
was keenly interested in the project, we lost no
time in persuading Dr. Duncan to come to
Pittsburgh and organize for us here at our
university this institute of research.
Mellon Insitute was followed by Battelle Memorial
Institute which was established in 1925 under a bequest in
the will of Gordon Battelle for the purpose of pro~oting the

well-being of the people of the United States through the
establishment of a research center available to any person
for research in all sciences, arts and technology.
Likewise Franklin Institute, founded in 1825, later
~rned

its primary attention to research sponsored by industry

Jnd government as the best means to continue Franklin's work
1

~

lhe cliscovery of physical and natural laws and for their

~t'1Jlicut iun

to the well-being and comfort of mankind.
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Then followed the organi za ti on of Armour Research
Institute in 1936 through the philanthropy of the Armour
family.

In 1941 Southern Research Institute was created to

fill the need for. a technological research facility in the
southern states to aid in the industrial development of that
area and to arrest the decadence resulting from the declining
markets for the agricultural products of the south.
Next to be formed was Midwest Research in 1944, to
be followed in 1946 by Stanford Research Institute and in
1947 by Southwest Research Institute, each of which, like
Eyring Research Ins ti tu te, was the result of the desire of
the people of an area to eliminate a scientific vacuum and to
improve their lot by means of the benefits which can be produce:
by scientific research and the progressive atmosphere of a
science-minded area.

Subsequently, several other nonprofit

research institutes have been created, and, although organized
primarily to perform research for industry, they have been
ruled to be exempt under Federal tax statutes.
The exigencies of World war II brought a temporary
influx of technology based industries beyond anything ever
dreamed of in an area devoted predominantly to agriculture.
A group of far-sighted civic leaders in the midwest region
clearly saw the benefits of this industrialization, and realizs;
that to retain and extend this industrial development of the
Midwest into post-war years and beyond would require the
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cLeation of facilities within the area for scientific research
readily accessible to all.
The Revenue Service ruled that Midwest Research
Institute was exempt and as a consequence a substantial
number of contributions, small and large, have been made by
the general public to provide what is widely regarded as one
of the principal assets and one of the outstanding public
institutions of the middle west.

In 1946, on the occasion of

the second annual meeting of the Institute Trustees, the
Governors of the states of Arkansas, Iowa, Kansas, Missouri,
Nebraska and Oklahoma jointly issued the following proclamation:
All over the Midwest, towns and cities
have been awakened and encouraged through
the recent development of industry, and
with it, have come greater incomes and
a higher standard of living.
This new-found
prosperity is now being threatened.
It is essential to the well-being of the
Midwestern states that this new industrial
growth be maintained by making use of the
abundant natural resources found right
here in our home states. The Midwest
Research Institute, a nonprofit organization, has established as its aim the
development and encouragement of industry
in this general area through research in
agriculture, minerals and industrial
processes.
lvE, THE GOVERNORS of these six Midwestern
states comprising the geographical center
of our nation, sincerely support such a
program. We look to scientific research
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as a.means towards.full employment,
continuing prosperity and a higher
standard of living for all with a
resulting increased population.
lEmphasis added]
The following year President Truman sent the
following telegram to his fellow MRI Trustees assembled
for their third annual meeting:
There must be no retrogression in
the march forward of Midwest Research
Institute in its determination to
develop the resources of the Midwestern
states.
Great as our wealth, both
agriculture and minerals, we need to
develop those resources through expanding
industries. Only then shall we bring
greater prosperity, happiness and security
to all of the people in the rich midwest.
My message to the Third Annual Meeting
of the Board of Trustees, of which
I am proud to be a member is to go forward with progress until Mid-America
is in a position to make to the national
economy the full contribution of which
she is capable. My hearty felicitations and warmest personal greetings to
all who attend the meetings today.
Harry S. Truman
The Midwest Res ear ch Ins ti tu te is the largest researcr
ins ti tu te in the United States and the impact it has had or. the
midwest region is demonstrated by the above statements.

The

impact of ERI on the mountainwest could be just as dramatic
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and far reaching as the impact Midwest Research Institute has
had on the midwest.

The benefit to the general public of

ERI in the mountainwest in years to come will be no less
significant.
At a Symposium on Basic Research, held at the
Rockefeller Institute in May, 1959, and sponsored by the
National Academy of Sciences, the American Association for
the Advancement of Science, and the Alfred P. Sloan Foundation,

!Jr. Alan T. \'laterman,

then Director of the National Science

Foundation, presented one of the papers in which he stated:
\·le have mentioned the universities,

private
industry, and the Federal Government as engaged,
in varying degrees in the conduct of basic
research. A further significant category
includes the independent, nonprofit laboratories
and institutes established or enlarged in
recent decades to satisfy a research need
not completely served by governmental, industrial, commercial and educational facilities.
The independent research laboratories consist
generally of those that control their own
income from endowment funds; those that derive
their funds from one massive contract, usually
with the Federal Government; and those that
derive support from many different sources.
The
Foundation has analyzed their expenditures
in two main groups:
the large technologicallyoriented institutes, such as Battelle Memorial
Institute, Haskins Laboratories, Mellon Institute,
and Stanford ~esearch Institute, and those oriented
more specifically toward basic research in the
life sciences, including the Rockefeller
Institute, Sloan-Kettering Institute for
Cancer Research, Woods Hole Oceanographic
Institution, and Worcester Foundation for
Experimental Biology.
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The independent research institutes and
laboratories account for the smallest share
of national expenditures for research
and development but they are making a major
contribution to the advancement of
knowledge • .
This cursory review of the various ogranizatioi:al entities by which basic research is carw
on in the United States wi 11 serve to illustrate
the extent to which we enjoy diversity in this.
country in our approach to the research effort.
This is good.
[Emphasis added]
Dr. Paul E. Klopsteg, of the Foundation, also gave a
paper at the Symposium in which he stated:
Let us have another look at the large facilities
which were mentioned earlier.
Whether they be
called laboratories, institutes, field stations
or research centers, they have demonstrated the::
indispensability to acceleration of progress ir.
science.
JEmphasis added]
Turning back to the year 1944, by letter dated
November 17 of that year addressed to Dr. Vannevar Bush, ther.
Director of the Office of Scientific Research and Development,
President Roosevelt stated that the "information, the technique'.
and the research experience developed by the Off ice of Scient::.
Research and Development and by the thousands of scientists
in the universities and in private industry, should be used
in the days of peace ahead for the improvement of the natiwai
health, the creation of new enterprises bringing new jobs,
and the betterment of the standard of living."

He then made

certain specific inquiries of Dr. Bush, of which one was:
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What can the Government do now and in the
future to aid research activities by public
and private orgnizations? The proper roles of
public and private research, and their interrelation, should be carefully considered.
In the introduction to his resulting report, Dr. Bush
stated:

We all know how much the new drug, penicillin,
has meant to our grievously wounded men on the
grim battlefronts of this war -- the countless
lives it has saved -- the incalculable suffering
which its use has prevented.
Science and the
great practical genius of this nation made this
achievement possible.
Some of us know the vital role which radar
has played in bringing the United Nations to
victory over Nazi Germany and in driving the
Japanese steadily back from their island bastions.
Again it was painstaking scientific research
over many years that made radar possible.
What we often forget are the millions of pay
envelopes on a peacetime Saturday night which are
filled because new products and new industries have
provided jobs for countless Americans. Science
made that possible, too.
!Emphasis added)
In 1939 millions of people were employed in
industries which did not even exist at the close of
the last war -- radio, air conditioning, rayon
and other synthetic fibers, and plastics are exmples
of the progress of these industries. But these things
do not mark the end of progress -- they are but the
beginning if we make full use of our scientific
resources. New manufacturing industries can be
started and many older industries greatly strengthened and expanded if we continue to study nature's
laws and apply new knowledge to practical purposes.
Greatest advances in agriculture are also based
upon scientific research. Plants which are more
resistant to disease and are adapted to short
gro~ing seasons, the prevention and cure of
lJucstock diseases, the control of agricultural
~' ~ctices, all stem from painstaking scientific
r-c· :-;car ch.
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Advances in science when put to practical
use mean more jobs, higher wages, shorter
hours, more abundant crops, more leisure
for recreation, for study, for learning how
to live without the deadening drudgery
which has been the burden of the common man
for ages past.
Advances in science will
also bring higher standards of living, will
lead to the prevention or cure of diseases,
will promote conservation of our limited
national resources and will assure means of
defense against aggression.
But to achieve ths'
objectives -- to secure a high level of
employment, to maintain a position of world
leadership -- the flow of new scientific knowle:
must be both continuous and substantial.
!Emphasis added]
Dr. Bush then summarized the means which he recommer.:·
for the accomplishment of these objectives, as follows:
The most important ways in which the Governmen:
can promote industrial research are to increase
the flow of new scientific knowledge through sw~
of basic research, and to aid in the developmcn:
of scientific talent.
In addition, the Governr:·
should provide suitable incentives to industry::
conduct research, (a) by clarification of prese:
uncertainties in the Internal Revenue Code in
regard to the deductibility of research and
development expenditures as current charges
against net income,and (b) by strengthening the
patent system so as to eliminate uncertainties
which now bear heavily on small industries ana
so as to prevent abuses which reflect discredit
on a basically sound system.
In addition, .
ways should be found to cause the benefits ot
basic research to reach industries which do
not now utilize new scientific knowledge.
Thus, he said we should have more basic research to
provide the scientific capital, and new products and new
processes, "founded on new principles and new conceptions,
which in turn are painstakingly developed by resecirch in tile
purest realms of science."
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To these ends he reconunended specifically that the
Federal

Govern~ent

bear the major part of the cost of basic

research and urged that a National Research Foundation be
created to supervise grants and contracts for such research.
He also urged that it was necessary "to preserve as far as
possible the private support of research both in industry
and in the colleges, universities and research institutes"
and that "these private sources should continue to carry their
share of the financial burden."
A subsequent study and report were made by the
President's Scientific Research Board, under the chairmanship
of Mr. John R. Steelman, in 19 4 7.

This report gave further

stress to the need for basic research, again recommended that
the Government undertake the major responsibility of financing
basic research under the direction of a National Science
Foundation, and again urged tax incentives to industry to
stimulate and accelerate the practical application of scientific
knowledge,
These reconunendations led to the enactment in 1950
of section 174 of the Internal Revenue Code to permit taxpayers
to elect to charge to expense research and development costs
·.;hich under the then existing law would have to be capitalized,
and in ~any cases could not be recovered by amortization
ci=causc the useful life of the results of the research were
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not demonstrable, which the Congress stated to be for the
purpose to "encourage taxpayers to carry on research and
experimentation"
p. 33).

(S. Rept. No.

1622, 83rd Cong., 2d Sess.,

This tax incentive is a subsidy which Congress

would not have authorized if it were not in the public interest
to do so.

It makes no sense to argue that an organization

is not acting in the interest of the public when it provides
the facilities, staff and expertise to implement the
incentive.
This same recognition of the public benefits of
scientific research for industry was further acknowledged
by Congress in the provisions of Sections 512 (b) (8) and (9)
of the Internal Revenue Code which expressly exempt income
from research performed for any person.

Obviously, the

philosophy for excluding from taxable income research for
any person regardless whether related to his business or
not was that such research is in the interest of the geneul
public.
Also, in 1950 Congress enacted legislation (Act
of September 9, 1958, u.s.c.A. sll51 et seq., relating
to the dissemination of technical, scientific, and engineering
information)

the declared purpose of which was:
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fT]o make the results of technological
research and development more readily
available to industry and business, and
to the general public, by clarifying and
defining the functions and responsibilities
of the Department of Commerce as a central
clearinghouse for technical information
which is useful to American industry and
business.
In the Annual Report of the Council of Economic Advisors
fur 1964 the Council stated:
ITJhe continued development of new products is
one of the surest roads to export expansion.
Within a few years after the introduction of
almost any new product in today's world, a dozen
nations will be able to compete with us in
its production.
To maintain or expand our
share of world exports we must continually be
in the vanguard of product development.
This
requires continuous innovation, increasing
technological development, and the most rapid
possible exploitation of the new opportunities
that emerge from scientific advance.
In 1965 Congress enacted the State Technical Services
Act of 1965 under which it authorized the appropriation for
the purpose of

the Act of $60,000,000 to provide matching

funds to a state which adopted prescribed plans and programs
designed to enable business, commerce and industrial establish~ents to acquire and use scientific and enaineerina informRtinn
~ore

effectively.
The declaration of purpose in the Act is as follows:
That Congress finds that wider diffusion and
more effective application of science and
technology in business, commerce, and industry
are essential to the growth of the economy,
to higher levels of employment, and to the
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competitive position of United States
products in world markets.
The Congress
also finds that the benefits of federally
financed research, as well as other
research, must be placed more effectively
in the hands of American business,
commerce and industrial establishments.
The Congress further finds that the
several States throuqh cooperation with
universities, communities and industries
can contribute significantly to these
purposes by providing technical services
designed to encourage a more effective
application of science and technology
to both new and established businses,
commerce and industrial establishments.
The Congress, therefore, declares that
the purpose of this Act is to provide
a national program of incentives and
support for the several States individually and in cooperation with
each other in their establishing and
maintaining State and interstate technical
service programs designed to achieve
these ends.
Attention is also invited to the following excerpts
from testimony given on February 24, 1972, by Dr. Raymond L.
Bisplinghoff, Deputy Director of the National Science Foundation, to the Subcommittee on Science, Research and Development
of the House Committee on Science and Astronautics

(Hon. John

W. Davis, Subcommittee Chairman):
we are all aware of the economic difficulties
that have beset this Nation, and indeed much of
the world, in recent years.
We are faced.with
unacceptable levels of employment, inflation
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with a concomitant lack of adequate increases
in productivity, the gradually eroding position
of the United States in international technological
competition and our related deteriorating trade
balance, and the multitude of unsolved problems
that permeate all sectors and institutions of our
society. As a people, however, we are much less
aware of the essential role that the national
R. & D. enterprise has and potentially must
have in ameliorating these conditions. It is
to this enterprise and its role that I should
like to address my introductory remarks this
morning.
The broader process through which R. & D.
contributes to the economy is often called
innovation. As was demonstrated in TRACES - a
recent NSF-sponsored study of the dynamics
in innovation - this process is composed
of several components, each of which is coupled
to the ot:1ers in a symbiotic manner.
These
components range from basic research at one
end, through the activities of applied research
and development, through design, and engineerirg
and productions, to the diffusion and marketing
of products and services at the other end. Now,
R. & D. is only a total process.
It is usually
a necessary but not a sufficient condition for
innovation.

The inno,ration process today is a ~cccnt ''innovation.
Economic proqress and industrial orowth have
historically resulted from the search for
raw materials, the empirical development
of new materials and devices, maximum use
of available labor, and the availability of
investment capital.
In recent decades,
however, a new factor has been added: The
disciplined use of our intellectual powers in
the understanding of nature and finding new
ways to exploit it.
This new factor has bvo
unique attributes - it is never depleted and
it is available for all to use.
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I do not wish to imply that industry, both
large and small, is not now making a significant
and continuing effort in R. & D. and in ilie
dissemination of its results in the marketpla~.
Indeed, industry today is the major source of
funding of R. & D. in the private sector, even
surpassing the Federal Government with its defense
and space programs.
There is ample evidence
of a direct and positive correlation between the
Nation's support of R. & D., its general economic
growth, productivity increases, and the creation c'
new products and services. Such innovations as
automatic transmission, vinyl materials, computero,
semiconductor devices, and others were all ma~
possible through organized R. & D. efforts, both
with and without the assistance of previous or
associated Federal programs.
The central problem
we face is one of developing recognition and
capability by industry in general of the full
spectrum of opportunity for the exploitation of
R. & D. throughout the civilian economy in meetin:
societal needs . . . . It will be desirable to
find the means to extend the advantages of
modern science and technology to small and
medium industries and to all others that so
far have been unable to afford it.

The individual components of the total
national innovation enterprise must be kept
healthy in order to insure growth, welfare,
and effectiveness of the whole. We cannot,
for example, afford to let basic research
lag and expect the whole organism to remain
productive.
It is here that a contrast
becomes evident.
While it is estimated, for
example, that in 1972 about 23 percent of total
R. & D. will be devoted to applied research
d
(a figure that is identical for R. & D. supporte
by industry and by the Federal Government),
approximately 17 percent of R. & D. funded
by the Federal Government will be directed to
basic research, and only 4 percent by industry.
Now this is not entirely unexpected, for the
difference between social and private benefits,,
5
realized from an investment is largest for ba ' '
research and diminishes towards the other end
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of the spectrum where returns begin to be
obtained from private markets. Nevertheless,
the presumption arises that both industry and
the Nation would benefit significantly by an
increase of industrial funding of basic
research, both in universities and in its
own laboratories.

There was an excellent report put together
for several years at the Department of Commerce
by Dr. Robert Charpie and a committee. I don't
know whether you have had a chance to see that
report, Mr. Davis.
It makes this point quite strongly and gave
quite a long list of these inventions by
individuals or small companies.
The Federal Government has been, and remains, a
major consumer both of the commercial products
of American industry and its efforts in R. & D.
In the background of our planning there is, of
course, the massive experience gained in R. & D.
on military, space and atomic energy problems.
In recent years Japan and Western Europe
have had experience in stimulating innovation and
diffusion of technology by using methods available
to, but untried, by our Government.
Today, the
United States is being put to a severe test by the
rapid technological advances and increased
competition of other industrialized nations. The
dominant technological F~sition of the United
States after World War II has eroded since 1960.
Although it was generally accepted that our lead
would be narrowed by the rapid development of such
nations as West Germany and Japan, it has
deteriorated to a greater degree than had been
anticipated.
This is reflected in our weakening
position in international balance of payments
in technology-intensive industries. A number
of factors have contribu~2d to the present
situation, including the willingness of foreign
governments to encourage and underwrite portions
of industrial research and development, and,
in some instances, marketing costs.
In addition,
a number of other nations have rebuilt their
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industries with the most modern plants and
equipment.
They are applying new technologies
and are experiencing rapid economic growth rates.
Although the political and social structures are
different in the United States, it has been our
object in designing the NSF program to build
wherever possible on the experience gained by
our foreign competitors.
As you know, in Japan, the planning for technological
growth, particularly in the heavy chemical industries
was carried out just like a wartime plan, with a
great focused activity on the part of the Japanese
Government.
Apart from the members of such well-known lists
as the top 500 or top 1,000 corporations, American
industry is highly fragmented.
Small companies
often lack sufficient resources to participate
effectively in all parts of the innovation spectrw.
Yet, they represent a significant part of the
total national output.
The Federal Government could
substantially assist in removing this essential
limitation in cooperation with State and local
governments, industry and trade associations, and
universities.
In 1969, we found, for example, that 82 percent
of all of the Nation's R. & D. was in five
industries: aircraft and spacecraft, electrical
equipment, machinery, chemicals, and motor vehiclAs.
Not only 82 percent of all the R. & D. was in those
five, but 7 5 percent of al 1 company-financed R. &
D. was in that list of five.
There is a large and growing list of challenges-sometimes referred to in part as national problems ·
with vital implications for society as a whole.
While requiring the active and informed participation
of all types of individual institutions, these
challenges transcend their individual resources
and capacities.
They are characterized by
large magnitude and high complexity.
Their
solution will usually involve, as systems,
many disciplines and types of activity, and
require the use of highly fragmented and
scattered resources located throughout the
institutions of the Nation.
A major example
of current concern is provided by the state of
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the natural environment and its future prospects.
New types of institutional arrangements are
needed - ne~ types of Jaboratories and centers,
consortia of universities and government. and
others still unidentified - if we are to meet the
challenges and problems that lie ahead.
It will
be in the best interest of the Nation to f_:_,,_1 the
means to make all elements of this system
effective contributors.
And finallv,

there remain the important and
legal, regulatory and financial
functions of the Federal Government. These
functions extend from tax incentives to patent
legislation, antitrust law, and other areas of
essential legal control. All of them need
to be examined fully with respect to blockages
that now exist and appropriate incentives that
they can provide to increase the effectiveness
of the innovation process throughout the
civilian economy.
!Emphasis added]
inescapabl~

Attention is also invited to the following singificant
excerpts from the President's message to Congress on March 16,
i972, on The Importance of Our Investment in Science and

Technology;
The ability of the American People to harness
the discoveries of science in the service of man
has always been an important element in our
national progress.
We owe a great deal to the researchers and
engineers, the managers and entrepreneurs who
have made this record possible. Again and again
they have met what seemed like impossible
challenges. Again and again they have achieved
success.
They have found a way of preventing
polio, placed men on the moon, and sent
television pictures across the oceans. They
have contributed much to our standard of living
and our military strength.
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~y fost~ring greater productivity,

technological
innovation can help us to expand our markets at
home and abroad, strengthening old industries
creating new ones, and generally providing mo~e
jobs for the millions who wi 11 soon be entering t\'
labor market.
·
This work is particularly important at a time wher
other countries are rapidly moving upward on ~e
scientific and technological ladder, challengi~
us both in intellectual and in economic terms.
Our international position in fields such as
electronics, aircraft, steel, automobiles and
ship-building is not as strong as it once was.
better performance is essential to both the
heal th of our domes tic economy and our leadership position abroad.
At the same time, the impact of new technology m
do much to enrich the quality of our lives . . . .

In pursuing this goal, it is important to
remember several things.
In the first place, we
must always be aware that the mere act of scientiL
aiscovery alone is not enough. Even tlie most
important breakthrough will have little impact
on our lives unless it is put to use -- and
putting it to use is a far more complex process
than has often been appreciated. To accm)lplish
this transformation, we must combine the genius
of invention with the skills of entrepreneurship,
management, marketing and finance.

Finally, we must appreciate that the progress~
seek requires a new partnership in science a~
technology -- one which brings together the
,
Federal Government, private enterprise, Stat~
local governments, and our universities and.
research centers in a coordinated, cooperati~
effort to serve the national interest. Each 't
member of that partnership must play the role 1
· force ~
can play best; each must respect and rein
the unique capacities of the other members: ~
if this happens, only if our new partner~b_1 P

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-34-

thrives, can we be sure that our scientific and
technological resources will be used as effectively
as possible in meeting our priority national
needs.
In the 1973 budget message the President also proposed
an experimental technology incentives program, for the purpose
of seeking to increase the nation's application of technological
1 nven

tion and innovation to such questions as productivity,

unemployment, pollution, energy conservation, and unfavorable
The program, which has not been initiated and

trade balances.

funded, directs the National Science Foundation and the National
Bureau of Standards to find ways in which the Federal Government
can work as a more effective partner with the private sector
in the development and application of science and technology
to strengthen the nation's economy and improve the quality of
life.

The program will examine ways in which the Federal

Government influences private sector technological invention
and innovation, including direct support of research and development
?atent policies, antitrust policies, regulatory procedures and
federal procurement of goods and services with the objective
~

determine what cost effective actions the Government can

take to increase the rate at which new technologies are successfully
introduced to the marketplace.
This historical review can leave no doubt that,
:nteda~jng

the 1913 Act and continuing to the present day,

~oth C0ngress and others who know how importantly scientific
- !-,

i:_ '-1tes
1

to the welfare of the people recognize

,~ffectc''f~ 1·1.-iy
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through the application of science and technology to
business, commerce and industrial establishments.
Despite the many benefits outlined above, the
Tax Commission determined that ERI was not a charitable
organization due in large part to the fact that they
received compensation for research projects and were
in competition with other nonexempt organizations.
However, the general rule is that the mere charging of fees
by a charitable institution does not disqualify the exempt
status to which the institution would otherwise be entitled.
In Benton County v. Allen, 170 Ore 481, 133 P.2d
991 (1943), the Oregon Court in referring to a hospital who
is charging fees stated at page 993:
It is well settled that the fact that
fees are charged those patients who are
able to pay does not derogate from the
charitable character of the institution,
provided the income so derived is used to
maintain the institution or extend its
facilities devoted to charity, or for
other charitable purposes.
A similar case is William Budge Memorial Hospital
v. Maughan, 79 Utah 516, 3 P.2d 258

(1931) wherein the Utah

Court held the hospital to not be a charitable organization.
However, it may be distinguished from the Ben ton County case
for William Budge Memorial Hospital was, according to its
.
f or pro f i. t .
Articles of Incorporation, organized

The court

corporo·
held that the Articles of Incorporation preven t e d the
tion from denying it was organized for profit an d h ence co1il:
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not be a charitable organization.
That Benton County does indeed outline the rule in
Utah is evidenced by Youth Tennis Foundation of Utah v.
Tax corrunission, 554 P.2d 220

(1976).

The Court in reviewing the

policy of charging admission fees by the organization and the
relation of this to its overall charitable functions said
at pages 223-224:
Its activities are correlated to the
prudent management of its resources
in order to better accomplish its
commitment to the humanitarian purposes
of encouraging and supporting the improvement of the moral, mental and physical
welfare of the public.
It thus comes
within the meaning of the term charitable
activities as used in our statute .
[O]n the basis of the record before us,
in examining both the plaintiff's declaration of purposes in its charter, and its
various activities in implementing that
purpose, we have found nothing to justify
any reasonable conclusion that either the
corporation or any officer thereof is or
has been operating it for profit to themselves, nor doing other than to use their
best judgment in carrying out of its
objectives.
The evidence before the Tax Commission is that
any revenues received under contract are used by ERI for the
direct costs of performance of the contract and to pay any
indirect costs of administration.

Any excess of net revenues

are usecl to erihance ERI's research capabilities.

(Tr 17 lines 5-14)

Thus EPI EJ 1 ls squarely within the rationale of Benton County
L11

'I-~1 __ :c_F_c'_l111_clation

in managing its activities, resources
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and revenues in order to better accomplish its charitable
and humanitarian purposes.
Coupled with the charging of fees as a consideratic:.
of the tax exempt status, the courts have also stated that
competing with tax paying entities would not disqualify
the tax exempt status.
The Oregon court in Young Men's Christian Associatio:
v. Department of Revenue, 522 P.2d 464-465 (Ore. 1974) in
exempting a YMCA cafeteria pointed out:
A charitable enterprise does not lose its
exemption merely because it engages in
competition with businesses which are
subject to taxation.
Nor is the exemption
lost because the property is not required
in carrying out the primary goals of the
charity.
It is enough if the activity
undertaken on the property substantially
contributed to the furtherance of the
charity's goals.
If this test is met, it
is immaterial that the charity competes
with similar activities by those who are
subject to taxation.
Another significant factor in the above cited YMCA
case was that the YMCA cafeteria also constituted a job
training facility for handicapped individuals.

ERI, similarl~

provides valuable service to the public by providing the
training ground where students of science may meet the
.

requirements for masters and doctors degrees (Tr 4 7 lines

12-i:

The Tax Commission's decision relied heavily on the
finding that ERI was in competition with private enterprise
(Finding #14, Rec 89) and that the services were provided
for compensation and hence noncharitable (Conclusion #3, re:,
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:iot only

cir2

the finding and conclusion erroneous, hut "'

indicated in the above cited cases neither the chargina

c:

fees nor competition with private enterprise will disqualify
the claimed exempt status.
This important idea was succinctly summarized in
hmerican Water Works Association v. Board of Assessment Appeals,
563 P.2d 359, 362-363 (Colo App. 1976):
Nor can we agree with the Board's conclusions
that AWWA's claim must fail because no "gift"
is involved when fees are charged for mer:lbership, for its publications and seminars, and
for advertising in certain of its publications.
The fees are charged to meet operating expenses
and to develop new programs.
The narrow interpretaion of "gift" suggested by the Board would
defeat the exempt status of any charitable
organization which imposed fees for its
services in order to remain financially solvent.
Financial insolvency is not a condition precedent to tax exempt status.
[Emphasis added)
As indicated above in the history of research
institute, governmental entities have constantly given their
support to research institutes because of the numerous
benefits which they can and do provide.

ERI, through its

continued existence will likewise provide many specific benefits to Utah, the Rocky Mountain States and the nation as
a whole.

This places it squarely in line with the ideal and

concept which the framers of the Constitution of Utah intended
in providing in the Constitution for tax exemption for
charitable institutions.
The decision of the State Tax Commission denying

ERI tax exempt status is based upon criteria delineated in the
Findinqs and Conclusions which are neither supported in law nor
in princir_:lG.
rr

ici r'

This Court should overrule the decision of the

Liv C-:im1issi.on and hold that ERI is a charitable institution
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POINT II
EYRING RESEARCH INSTITUTE QUALIFIES FOR TAX EXEMPT
STATUS UNDER THE PROVISIONS OF 59-2-30, UTAH CODE
ANNOTATED, 1953, AS AMENDED.
In 1973 the Utah Legislature enacted 59-2-30, Utah
Code Annotated, 1953, as amended, which codified the existing
case law relating to the property taxes exemption.

William

Budge Memorial Hospital v. Maughan, 79 Utah 516, 3 P. 2d 258, 263
(1931).

This section in substance set out form criteria for

the determination of whether property dedicated to religious
worship or charitable purposes was entitled to exemption
property tax.

These four requirements are:

user be a nonprofit organization;

(2)

(l)

fr~

that the

that the net earnings

not accrue to any private shareholder or individual, but be
used for the charitable or religious purposes of the organizatw;
(3)

that the property not be used to benefit any officer, trustee,

shareholder, employee, etc.

through the payment of profits,

excessive charges or compensations; and

(4) upon liquidation,

dissolution or abandonment that no part of the proceeds derived
should inure to the benefit of any private person.

This court

has ruled on many occasions that legislative enactments will be
.

interpreted, if possible, to uphold its constitutiona 1 ity.

ThiS

2 30

Court was presented the issue of the constitutionality of 59- recently.

In Salt Lake County v. State Tax Commission of~
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state of Utah, ex rel. Good Shepherd Lutheran Church, 548 P.2d
630, 631

(Utah 1976)

the court declared that the addition

of the phase "incidental to and reasonably necessary for the
accomplishment of such religious worship or charitable purposes"
was beyond the cons ti tu tional powers of the leg is la tu re.

However,

the balance of the provisions of 59-2-30 were left intact.

Therefore, it must be presumed that the balance of said section
is constitutional.

It is clear from the record that ERI does meet the
criterion set forth in 59-2-30, Utah Code Annotated, 1953, as
amended:
This section is intended to clarify the
scope of exemptions for property used
exclusively for either religious worship
or charitable purposes provided for in
section 2 of Article XIII of the Constitution of the state of Utah.
This
section is not intended to expand or limit
the scope of such exemptions. Any property
whose use is dedicated to religious worship
or charitable purposes including property
which is incidental to and reasonably necessary
for the accomplishment of such religious
worship or charitable purposes, intended to
benefit an indefinite number of persons is
exempt from taxation if all of the following
requirements are met:
(1)
The user is not organized to produce a profit
from the use of the property.
( 2)
No part of any net earnings, from the use
of the property,
inures to the benefit of any
private shareholder or individual, but any net
earnings shall be used directly or indirectly,
for the charitable or religious purposes
01 the organization.
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(3)
The property is not used or operated
by the organization or other person so as to
benefit any officer, trustee, director, shar~
holder, lessor, member, employee, contributor
or any other person through the distribution '
of profits, payment of excessive charges or
compensations.

(4) Upon the liquidation, dissolution, or
abandonment of the user no part of any proceeds
derived from such use will inure to the benefit
of any private person.
l.

The user must be a nonprofit organization.

The Utah Supreme Court in William Budge Memorial Hospital v.
Maughan, supra, held at page 5?3:
The question of whether a hospital is maintained
for the purpose of charity or for profit is
to be determined, in case the hospital is incorporated, not only from its powers as defined
in its charter, but also from the manner in
which it is conducted.
The Articles of Incorporation and the Certificate of
Incorporation of ERI plainly indicate that ERI is organized as'
nonprofit organization (Rec 55-58).

In addition to the foregoi:·

the Articles preclude ERI from carrying on any activities which
are not permitted under Section 501 ( C) ( 3) of the Internal Reven"'
Code of 1954, thereby assuring its continuing nonprofit staws
(Rec 61).
ERI, therefore, is precluded by its Articles of
Incorporation in essence from doing anything to lose its
nonprofit exemption.

Furthermore, any net earnings which do

accrue are used to expand the facilities and research capabillt
of ERI and not distributed to the members.

(Tr 13, lines g-i)

Tr 17 lines 5-14)
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2.

No part of net earnings inure to the
benefit of private shareholders or
individuals.

ERI has not issued shares of stock to any person
(Tr 15 lines 13-15), so that there would be no way in which
any shareholders could receive any net earnings.

The

Articles of Incorporation provide that no part of the net
earning shall inure to the benefit of any member, director,
officer or other private person except they may be paid reasonable
compensation for their services (Rec 60).

As indicated

above all the net earnings are used to expand the research
facilities in order to carry out ERI's charitable purposes.
3.

No benefit to officers, directors, employees,
etc. through distribution of profits or payment of excessive charges or compensation.

The Articles of Incorporation provide that the
directors of the corporation shall serve without compensation
(rec 59-60).

Furthermore, neither the board of directors nor

the consulting advisory board consisting of retired members
receive any pecuniary benefit from ERI
Tr 15 lines 7-9).

(Tr 13, lines 9-13;

The salaries of employees do not

ccnslitute excessive compensation either since the corporation
is onl·/ allowed to pay reasonable compensation for services
IRec 60) and the testimony at the hearing was to the effect
th~t the salaries were actually below industry levels for the same
'~·rco )f \<'Ork

(Tr 21, lines 4-11).

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-43-

4.

No benefit to private person on dissolutic:.

Article X of the Articles of Incorporation of ERI
provide that upon dissolution al 1 of the funds and property
remaining after paying or adequately providing for the debts
and obligations of the corporation shall be distributed to
the corporation of the Presiding Bishop of the Church of Jes::
Christ of Latter-Day Saints providing that corporation is an
exempt organization under Section 501 (c) (3) of the Internal
Revenue Code of 1954.

Otherwise, it would be distributed

to some other organization operated exclusively for charitabi;
educational, religious or scientific purposes which does
qualify under the aforesaid section of the Internal Revenue
Code (Rec 62-63)0
The remaining requirement is that the property
be for

religious worship or charitable purposes and intende:

to benefit an indefinite number of persons.

This was

previously presented in Point I.
CONCLUSION
Section 59-2-30, Utah Code Annotated, 1953, as amej:'
was an effort by the legislature, not to expand the constituti:·
exemption for charitable ins ti tut ions, but to set forth unde:·
standable criteria which, within the framework of the
constitution, allow the determination of whether an institut::·
is charitable.

This case presents the opportunity for the

Court to interpret and clarify the phrase "charitable instit';:
as it applies to research institutes performing the abo''E
delineated services in behalf of the general public.
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court has the opportunity to reinforce the avowed

govern~ental

purpose of encouraging the endowment of private charitable
institutions dedicated to improving the quality of life of
nan by providing incentives through the constitutional tax
exemption.

Finally, by granting tax exempt status to ERI

and similar research institutions the Court will provide
encouragement to the private sector to improve its circurnstances
without turning to governmental entities to do for the public
what they can better do for themselves through the medium
of the charitable, nonprofit research institute.

Petitioner

respectfully represents to the Court that it should reverse
the rule of the State Tax Corrunission and declare ERI a
qualified tax exempt organization under the constitution.
Respectfully submitted this 24th day of May,

1978.

I hereby certify that copies of the foregoing Brief
werP furnished to Robert B. Hansen, Attorney General of the
State of Utah, G. Blaine Davis, Assistant Attorney General,

;:•mb

State Capitol, Salt Lake City, Utah 84114 this 24th day of
::,,., 1978, b;• hand delivering

«~-9#

~DayleJ~/
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